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an automobile is to be put, once it has left his hands. Consequently, the other 
rule would seriously interfere with the conditional sale of automobiles. Sales 
of this kind have become so widespread that such interference would work 
undue hardship upon the public in general, and particularly upon automobile 
dealers and banks who make loans upon such security. Furthermore, by placing 
the burden of proving innocence upon the plaintiff, any advantage which might 
be given to illicit dealers is offset and there is no serious hindrance to the 
enforcement of the prohibition statutes. 

Torts — Assault — Surgical Operation on Minor without Consent of 
Parent. — The plaintiff sued the defendant under a "Wrongful Death Act" 
for the death of his eleven-year-old daughter caused by an operation performed 
without his consent. The daughter, in the temporary custody of her adult 
sister, was brought to the defendant, who performed an operation, for the 
removal of diseased tonsils and adenoids, which resulted in her death while 
under the influence of the anaesthetic. Held, that the plaintiff should recover, 
because there was no evidence showing the immediate need of the operation, 
and because the operation amounted to an assault for which the child could have 
recovered had she survived. Moss et al. v. Rishworth (1920, Tex. Com. App.) 
222 S. W. 225. 

There is a scarcity of authority on the particular point in question, but the 
general proposition is that a surgeon is under a duty not to operate on a patient 
without his consent, express or implied. Mohr v. Williams (1905) 95 Minn. 
261, 104 N. W. 12, 1 L. R. A. (N. S.) 439, note; Pratt v. Davis (1906) 224 111. 
300, 79 N. E. 562, 8 Ann. Cas. 197, note. Generally an operation on an infant 
requires the consent of the parent as well as that of the infant. 21 R. C. L. 393. 
There is a case, however, where the court held that consent of the parent was 
not necessary, but that the infant's consent alone was sufficient. Bakker v. 
Welsh (1906) 144 Mich. 632, 108 N. W. 94, 8 Ann. Cas. 195, note. The court, 
in this case, based its decision chiefly on the fact that the parent could easily 
have been presumed to have knowledge of the operation, as the child went home 
for a few days between the consultation with the surgeon and the day of the 
operation. The fact that the infant was seventeen years of age and therefore 
mentally competent to decide, was also mentioned as a ground for its decision. 
There is an analogous case where it was held that a husband's consent was not 
necessary in a suit under a "Wrongful Death Act" for performing an opera- 
tion on his wife, who was mentally competent to decide, without his consent. 
State v. Housekeeper (1889) 70 Md. 162, 16 Atl. 382. But see also Pratt v. 
Davis, supra. It does not follow that an infant's consent is sufficient even 
where such infant is mentally competent to decide, as the distinction between 
the relationships is obvious. There is, however, one class of cases where it 
has been held that a surgeon may perform an operation on an infant without 
the parent's consent, namely where an immediate operation is necessary to save 
the infant's life. Luka v. Lowrie (1912) 171 Mich. 122, 136 N. W. 1106. In 
cases of this kind the courts, chiefly on the grounds of public policy, "imply" 
the parent's consent. The fact that the operation was a minor one and that 
the father was easily accessible, confirms the correctness of the instant case. 
The surgeon could easily have waited till the parent's consent was obtained 
without endangering the infant's life in the least. 

Torts — Contributory Negligence — Animals on Railroads and Highways. — 
The plaintiff's mule was struck by one of the defendant's engines in a juris- 
diction where neither railroads nor cattle owners are under a duty to fence their 
lands. The engine, equipped with an electric headlight, was on a straight track, 
and the mules could have been seen by the engine crew if they had kept a 



